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THE MOST-FAVORED-NATION CLAUSE * 

Interpretation 

Before turning to consider the views of several of the leading 
writers who have discussed the theory and practice of the most- 
favored-nation clause, it will be well to get clearly in mind certain 
circumstances which have attended its use in different periods. A 
knowledge of the time when a treaty was made will be found to be 
absolutely essential in many cases if we wish to arrive at a proper 
interpretation of some of its clauses. 62 

In the first place, and of primary importance, most-favored- 
nation treatment has now, and had in the eighteenth century, a 
different meaning in European policy from that which attached to it 
between 1825 and 1860. While European countries now give the 
clause a form and an interpretation corresponding approximately to 
that in vogue in the eighteenth century, the universalizing of favors, 
which, through the intricacy of modern treaty systems, that old form 
might be expected to entail, is largely modified by the mechanism of 
modern tariff policy. 

We have already indicated that the eighteenth century was that of 
the unconditional clause, and we have noted that the United States in 
1778 entered the arena of world-commerce with the principle of open- 
ing her ports and guaranteeing equal treatment to all comers — upon 
a basis of reciprocity. This policy, which did not preclude the grant- 
ing of special privileges, was clearly a policy of do id des, and it was 
indicated that it was such by the use of the conditional form of the 
clauses. Among the states which made use of the clause in that cen- 
tury, Great Britain lead in the number of favored-nation treaties, 
while the United States came second. 

* Continued from the April Number, pp. 395-422. 

«2 For an exhaustive study from this point of view, Dr. Glier's Die Meist- 
beguenstigungsklausel is invaluable. 
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In the first quarter of the nineteenth century the tide set strongly 
toward the general adoption of a policy of freedom of commerce. At 
the same time the American principle of " compensations " was writ- 
ten into a widening circle of treaties wherein this extension of com- 
mercial privileges was regulated on a basis of reciprocity. The 
unconditional form of the most-favored-nation clause began to be 
superseded by the conditional. The first treaty between European 
states in which there appeared the form originated by the United 
States was that between Great Britain and Portugal, Feb. 19, 1810. 
In this treaty, article II, we find the guarantee that any favor, etc., 
granted by either of the contracting parties to a third nation shall be 
accorded to the other 

gratuitously if the concession in favor of that other state shall have been 
gratuitous, and on giving, quam proxime, the same compensation or 
equivalent, in case the concession shall have been conditional. 

In 1824 the United States made a treaty with Colombia which 
marks the introduction of the clause to South American practice. 
This was followed in 1825 by a similar treaty of the United States 
with the Central American Confederation, — and thenceforth for 
twenty-five years South and Central American treaties regularly con- 
tained the conditional form. 

Of the important treaties made between 1826 and 1830, numbering 
about a score, only about one-fourth contain the unconditional form of 
the clause. Among others containing the conditional form, on the 
basis of reciprocity, we find treaties between : the United States and 
Denmark, April 26, 1826; the Hanse Cities, Nov. 27, 1827 ; Prussia, 
May 1, 1828 ; Brazil, Dec. 12, 1828 ; Austria, Aug. 27, 1829 ; Brazil 
and the Hanse Cities, Nov. 27, 1827; Prussia, April 18, 1828; 
Colombia and the Netherlands, May 1, 1829. Five of these were 
still in force at the end of the century. 

Although the point of the wedge had entered, European countries 
still held in their treaties inter se to the unconditional form of the 
clause until about 1830. Then, as international trade was rapidly 
increasing, and as the influence of American commercial practice 
began to be felt, the principle of reciprocity was eagerly seized upon 
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in Europe, and a whole series of treaties upon this basis ensued. The 
period from 1830 to 1859 was outspokenly a reciprocity period. In 
treaties the unconditional form of the most-favored-nation clause 
appeared more and more rarely, and where it did appear its guarantee 
was usually only unilateral. England forms somewhat of an excep- 
tion. She was conservative, and her treaties exhibit a tendency to 
retain the unconditional clause, while some of the northern states 
also held to that form. But even England did not abstain altogether 
from the use of the conditional. We have cited the treaty of 1810 
with Portugal. To this may be added a treaty of July 3, 1838, with 
Austria, in which, article XI, we find 

et leurs majestes * * * s'engagent reciproquement a n'aecorder aueunes 
faveurs, priveleges [etc. to a third state] qui ne soient en meme temps 
aecordes [to the co-contractant] gratuitement, si la concession * * * 
a ete gratuite, ou en donnant, en autant qu'il sera possible, le meme 
equivalent, dans le cas ou la concession aura conditionelle. 

In January, 1843, Great Britain made a treaty with Russia con- 
taining the same formula. The treaty with Liberia, Nov. 21, 1848, 63 
contained the conditional form, and the same appears in treaties 
which Great Britain made between 1849 and 1853 with Costa Rica, 
Dominica, Peru, Hawaii, Sardinia, Ecuador, and Paraguay. 

An examination of the treaties made in this period by Austria, 
Belgium, France, Holland, Portugal, Sardinia, Sicily, Spain, and the 
Zollverein, as well as those already mentioned, shows a large return 
of clauses in the conditional form with the definite stipulation that 
compensation must be made for privileges demanded. Moreover, an 
examination of commercial and tariff history shows that reciprocity 
was the guiding principle in the commercial relations of all western 
nations from 1825 and 1860. Dr. Glier exhibits thirty-eight treaties 
of the German states alone in which, of twenty-one made with Ameri- 
can states all use the conditional form, while the seventeen with 
European states almost without exception stipulated in one form or 
another for the conditional treatment. 64 

«* See p. 417. 

64 " Hunderte von Vertraegen sind abgeschlossen worden, in denen der Mitgenuss 
der an dritte Staaten gewaehrten Verguenstigungen von einer Gegenleistung 
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It should be kept in mind that where most-favored-nation treatment 
is promised the guarantee usually occurs in double form, representing 
both the positive and the negative sides, the latter usually preceding 
the former. Upon the negative side it is promised that " no higher 
duties shall be imposed upon the products of either party in the 
territories of the other than are payable upon like products of any 
other foreign land." But this must be read in connection with the 
statement of the positive side which accompanies it; if either party 
makes special concessions to a third, the other shall be accorded the 
same — but (when the conditional form of the clause is used) only 
upon offering an equivalent for the compensation which was made by 
the third, in case there was a compensation. This qualifying clause 
appears in most of the treaties of the period under discussion. Fur- 
thermore, certain treaties which at first sight appear to have been 
unconditional, are found upon examination to have been modified and 
made conditional by supplementary conventions. 65 There are still a 
goodly number of treaties of that period in force, not American alone, 
but many European as well. 66 

While reciprocity was unquestionably in the ascendant, and while 
the conditional clause was generally adopted it would be wrong to 
infer that the unconditional form went entirely out of use. Most 
of the important states adopted, and made their treaties according to, 
the prevailing principle, yet the retention of the unconditional form 
of the favored-nation clause in many English treaties and in those of 
the northern states is not to be overlooked, while in the fifties we find 
this form reappearing in certain treaties of south-central Europe. 67 
In 1850 Cavour began in Sardinia a commercial policy which led 

abhaengig gemaeht war. Dies war von 1825-1860 weitaus die Kegel." Glier, 
16. In this period, " In erster Linie waren es in Buropa die heute im Deutschen 
Reich geeinten Staaten welehe den Reziprocitaetsgedanken pflegten. * * * " 
Glier, 123. 

06 e. g. Treaty between Prance and Liberia, April 17, 1852, supplemented by'an 
agreement, April 21. See other French treaties. 

06 United States' treaties of that period still in force include those with 
Argentina, Austria, Bolivia, Colombia, Costa Rica, Denmark, Great Britain, 
Norway, Persia, Russia, Siam, Sweden, Turkey, and Zanzibar. 

s? Examples: Great Britain-Holland, Oct. 27, 1837; Sardinia-Switzerland, 
June 8, 1851; Zollverein-Austria, Feb. 19, 1853. 



THE MOST-FAVOKED-NATION CLAUSE 623 

within the next two years to the making of eight treaties in which, in 
addition to the most-f avored-nation clause, the important feature was 
that tariff reductions to be made were specified. These were, then, 
tariff treaties, which may be remembered when we think of the prom- 
inent place treaties of that form have been given among the commer- 
cial instruments of the countries of Middle Europe in the last fifteen 
years. Belgium, Holland, and Sicily at once followed the example of 
Sardinia in the use of the tariff-treaty. 

Between 1850 and 1865 the tariff policy of Europe underwent a 
complete transformation. In spite of the influence of such economists 
as List and Carey, protectionist principles and traditions were com- 
pletely abandoned. The turning point is usually dated at the Cobden 
treaty between England and France, Jan. 23, 1860. There were 
precedents for this treaty in those of Great Britain with Sicily, April 
29, 1845 ; the Sardinian treaties with Belgium, Switzerland, and Aus- 
tria, 1851, and the Belgian treaty with Holland, Sept. 20, 1851. In 
a treaty which Russia made with France, June 2-14, 1857, we find 
most-favored-nation treatment in a conditional clause (article XIV) ; 
but in the treaty which Russia concluded with Great Britain, Jan. 
12, 1859, the clause appears (article X) in the unconditional form. 
This treaty contains no hint of the compensation principle. Yet 
Russia was an outspoken reciprocity state. The inference as regards 
the British attitude and influence is obvious. 

In the Cobden treaty, article XIX, each of the high contracting 
parties agrees to give the other every favor, etc., on the articles " men- 
tioned in the present treaty " which it may grant to any third power. 
This partial statement was supplemented by the real and extensive 
most-favored-nation clause which appeared in the complementary 
convention of Nov. 16, 1860, in which article V reads: 

Bach of the High Contracting Powers engages to extend to the other 
any favor, any privilege or diminution of tariff which either of them 
may grant to a third Power in regard to the importation of goods 
whether mentioned or not mentioned in the treaty of 23rd of Jan. I860- 

So suggestion is made of any compensation. 

England was not alone in abandoning the old, and setting the seal 
of approval upon the new, commercial policy. European nations 
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turned enthusiastically toward the idea of removing the artificial 
restrictions by which their commercial intercourse was regulated. 
The most-favored-nation clause could be, it was seen, a most efficient 
instrument in promoting the desired end. As a simple distributive 
instrument, it would operate, in the unconditional form, by auto- 
matically extending whatever concessions might be made to one to 
other nations, to break down tariff walls gradually and without shock. 
Immediately all Europe set to remaking treaties, taking as a model 
for the new agreements the Cobden treaty. The chief characteristic 
of the new treaties was the insertion of the most-favored-nation clause, 
without exception, and in the unconditional form. The treaties were 
shorter than had previously been the rule, and their provisions were 
limited more strictly to the economic phases of commercial relations. 
We have mentioned elsewhere the English treaties which followed the 
Cobden treaty. Belgium at once made treaties (between 1860 and 
1870) with France, Great Britain, Switzerland, Italy, Lubeck, Hol- 
land, Hamburg, Denmark, Norway-Sweden, the Zollverein, Austria, 
and Spain. Dr. Glier says of Belgium that it was the most deter- 
mined champion of the general and unconditional most-favored- 
nation treatment in all Europe. Italy was also enthusiastic, making 
treaties in the decade after 1860 with Sweden, France, Great Britain, 
the Zollverein, Austria, Switzerland, and Spain. France made trea- 
ties with Belgium, Italy, the Zollverein, Spain, Austria, and Portu- 
gal. How the other nations of Europe followed suit may be seen by 
observing their names in the above groups. 

Thus in the free-trade movement we find the use of the conditional 
clause entirely given up. When the leading states of the Continent 
subsequently returned, after 1875, to the principles and practice of 
protection no return was made to the conditional clause in the treaties. 
That this return did not take place can probably best be explained 
by the fact of the adoption of " maximum and minimum " and " con- 
ventional " tariff systems, and the correlated use of the tariff-treaty. 
However that may be, Europe may be said to have definitely given 
up the conditional form of the clause in 1860, and since then, in 
spite of inconveniences which have been felt, European states have 
consistently employed the unconditional form and insisted upon the 
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unconditional construction. They hold that all favors extended to 
third states are due at once and without return to states having 
favored-nation relations with the grantor state. It remains to be 
considered to what extent and with what modifications the first point 
may be accepted. With regard to the second, it must be conceded 
for the majority of European treaties which have been made since 
1860. But a great mistake has been made by many governments and 
by many writers in that they have overlooked the historical setting 
which is essential, and, ignoring this, have attempted to extend what 
is a legitimate interpretation of a certain large group of treaties and 
make that interpretation apply alike and at large to most-favored- 
nation treaties in general. 

While European practice changed in the manner indicated, first 
from the unconditional to the conditional, and then back to the uni- 
form use of the unconditional, the United States maintained through- 
out the form and construction of the conditional. South and 
Central American practice has varied. In some of the early South 
American treaties the unconditional form was used. Treaties of 
Brazil and others appear before 1827 in which only the negative side 
of favored-nation treatment was specified. Treaties made by the 
United States with Colombia, 1824, and with the Central American 
Confederation, Brazil, and Mexico in 1825, 1828, and 1832, con- 
tained the conditional form, and from then on the leading American 
states embraced this principle. Their treaties with the United 
States have regularly contained this form. And between 1830 and 
1860 they made no exception to this principle in their dealings with 
European states. Reciprocity was at the basis of their commercial 
policies. Their guarantee that " no higher or other duties " would 
be charged applied, as it has done in treaties of the United States, 
to the general tariff. Eor special concessions, equivalents were 
demanded in return. Since 1860 South American practice repre- 
sents a tendency to waver between the two forms, in the way char- 
acteristic of European practice in the period preceding. Numerous 
treaties of Venezuela, Argentina, Paraguay, Uruguay, and Peru 
with European countries contain the unconditional form. This may 
be readily accounted for by the policies of the latter. Mexico has 
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used chiefly the unconditional form of the clause. The practice of 
reciprocity has, however, held firmly in the treaties of American 
states inter se, and in a majority of those made with European, 
Asiatic, and African states. 

Japanese practice, since Japan assumed a position of equality with 
western treaty-making nations, has varied. The Japanese have been 
accused of adopting that interpretation which seemed expedient, now 
giving favored-nation guarantees a qualified meaning and again call- 
ing for the unconditional construction. Considering the fact that 
Japanese treaties have contained both forms of the clause it is difficult 
to see how they could do otherwise in the matter of interpretation. 
The Japanese treaty with Denmark, Oct. 19, 1895, article XIV, 
contains the words " immediately and unconditionally." The same 
form occurs in treaties made in 1896 with Germany, April 4; Bel- 
gium, June 22 ; Holland, Sept 8, and Switzerland, Nov. 10. At the 
same time the conditional form appears in treaties made just pre- 
viously, with the United States, Nov. 22, 1894; with Peru, March 
20, 1895, and with Brazil, Nov. 5, 1895. The fact that these two 
different forms were used by Japan would seem to indicate one of 
two things : either the parties with whom the Japanese were negotiat- 
ing in each instance dictated the form in which the clause should be 
written into the treaty, using of course that which was common to 
their own practice, without its being pointed out to the Japanese 
or without their being aware that there existed a difference in inter- 
pretation — a thing altogether unlikely ; or, the Japanese, recognizing 
the distinction, knowingly adopted the one form with some and the 
other with other nations, and have subsequently, quite logically and 
discriminatingly, used one interpretation in dealing with one set of 
nations and another in dealing with the rest. In either case, the 
fact that they have recognized the difference and acted accordingly, 
makes the charge that they have now one and now another inter- 
pretation assume the nature of a, compliment to their clearness of 
vision. Their action is to be condemned only if instances can be 
shown in which they bave varied in the interpretation of a single form 
of the clause, to their own advantage. 

To summarize: The United States, both as regards form and 
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interpretation, has been a regular adherent of the conditional usage, 
with a few exceptions. Great Britain has regularly adhered to the 
unconditional, with, likewise, a few exceptions. The countries of 
Europe followed first the unconditional, then the conditional, and 
then again the unconditional. Those countries which have had com- 
mercial policies smacking of free trade have shown a preference 
throughout for the unconditional, while those countries which have 
been most consistently protectionist, like Russia, have favored the 
conditional. South American states have used first the uncondi- 
tional, then the conditional, and then both. Japan has used both, 
the choice being determined by the usage of the country with which 
she was in each case contracting. Other Asiatic countries, and Tur- 
key among European nations, have so far had acquaintance chiefly 
with the unilateral, and therefore, unconditional, form, with the 
advantages in the favor of the other party. Two facts stand out 
prominently: first, that various periods have witnessed a decided 
shifting of emphasis in commercial policy; second, that favored- 
nation usage has varied with some, and remained practically con- 
stant with other, nations. A third fact of striking importance is, 
that with all the changing in tariff policy and treaty form, the most- 
favored-nation clause has not only not lost ground, but it has steadily 
become a more and more regular feature of commercial treaties. In 
the latest extensive treaty-making movement, that which busied the 
countries of central Europe after the passing of the German Tariff 
Act in 1902, the clause was inserted in every one of the new agree- 
ments. At the beginning of 1908, Great Britain had most-favored 
agreements with no less than forty-six countries, the clause appeared 
in forty-five treaties of Italy, the United States and Germany had 
favored-nation treaties with more than thirty countries each, Spain, 
Erance, and Japan with between twenty and thirty each, and several 
other countries were not far behind. 

With the most-favored-nation clause occurring so universally, 
inserted under widely differing conditions, in a variety of forms, and 
in a veritable network of treaties — and while so great importance 
has attached to tariff systems and their administration, it is not sur- 
prising that problems of interpretation have been both numerous and 
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complex. Two schools of interpretation have arisen as indicated in 
the paragraphs introductory to the history of the clause. The ad- 
herents of one school hold to the strict or literal, perhaps the more 
truly juristic interpretation ; those of the other insist upon the practi- 
cal, or — as it seems to some — opportunist, but surely more truly 
economic, interpretation. The former school, consisting of nations 
which lean toward the use of the simple reciprocal form of the clause, 
refuses to admit the distinction which the latter — as represented by 
the United States — maintains between favors granted gratuitously 
and advantages given expressly in return for some compensation, 

The interpretation of the clause must necessarily depend to a con- 
siderable extent upon the form in which it appears. This suggests 
that, while emphasizing the importance of the historical survey in 
attempting to determine the meaning of a given clause, the value of 
the inductive method is not to be ignored. Our examination at this 
point requires using both. The unilateral, and the specialized recip- 
rocal, forms (I and II) 68 offer little ground for misinterpretation, 
and need not detain us here. Much of the controversy has centered 
about the simple reciprocal form (III) in which the high contracting 
parties agree that in all that concerns navigation and commerce, 
favors which either grants to any third state shall be granted to the 
co-contractant. In the controversy are also involved the imperative 
and unconditional (IV) and the conditional or qualified reciprocal 
(V) forms. Form IV adds to the guarantee carried in form III 
that favors granted to a third party shall " immediately and uncondi- 
tionally " be extended to the co-contractant. Form V adds that the 
favor is to be extended to the co-contractant " freely if the concession 
to the third party was freely made, or for the like or an equivalent 
compensation if the grant was conditional." 

Now, does form III imply that favors granted to a third party 
shall be extended at once and without compensation, to the second? 
Looking at the wording of form III alone it might seem that the 
favored nation has the right to demand at once the concessions made 
to the third. But, we notice, form IV contains the word " immedi- 
ately," which is lacking in form III. We notice likewise that 
68 Of. classification supra, pp. 403-405. 
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form V contains an express stipulation for a " compensation," while 
form III contains no such stipulation. Is III then to be assumed 
to be " unconditional ? " Here again, turning to form IV, we find 
the word " unconditionally." This word does not appear in form 
III. Are we then to assume from this that form III is conditional, 
in antithesis to form IV, or are we to hold it unconditional, in anti- 
thesis to form V ? There is one escape from the difficulty here pre- 
sented: we may assume that since form IV makes no condition it is 
unconditional, and from that we will be led to the conclusion that the 
word " unconditionally " is inserted in form IV as a matter of extra 
caution and for the sake of clearness. Shall we then accept the same 
reasoning with regard to the word " immediately," giving forms III 
and IV essentially the same meaning? It is obvious that the mere 
discussion of terms will not carry us to a conclusion. 

Turning to the history of the clause and to the early assertions 
which were made concerning its character and purpose, we find that 
its original function was not to secure advantages but to insure 
against discrimination, and we find special emphasis laid upon the 
fact that it operated to abolish, instead of creating, inequalities 
(which must, include advantages as well as disadvantages) in the 
world's markets. 68 

Mr. Herod's " Most-Favored-Nation Treatment " contains an ex- 
cellent discussion of the simple reciprocal form, and of the imperative 
and unconditional form, applying Hall's rules for the interpretation 
of treaties. 

3. When the words of a treaty fail to yield a plain and reasonable 
sense, they should be interpreted in such of the following ways as may 
be appropriate : 

a. By recourse to the general sense and spirit of the treaty as shown 
by the context of the incomplete, ambiguous, or obscure passages, or by 
the provisions of the instrument as a whole. 

69 " Nur auf die Gleiehstellung mit den anderen fremden Staaten, nicht auf die 
Besserstellung gab die Meistbeguenstigungsklausel ein Anrecht." Kaufmann, 
op. cit., 342. " * * * eette clause, dont l'effet est de ' generaliser immediate- 
ment chaeune des concessions du tarif conventionnel ' soit un acheminement, vers 
le regime du libre echange absolu pour qu-elle soit approuvee par les amis de la 
liberte." Pradier-Fodere', Traitg de droit international public, IV, 399. Of. 
Visser, op. cit., 78; von Melle, op. cit., 207; Herod, op. cit., 15-16, and note; 
Cavaretta, op. cit., 93; Fontana-Russo, Trattato di Politica Commerciale, 593. 
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b. By taking a reasonable instead of the literal sense of the word 
when the two senses do not agree. 

4. Whenever, or in so far as, a state does not contract itself out of its 
fundamental legal rights by express language, a treaty must be so con- 
strued as to give effect to those rights. 70 

We may well exhibit with these the following from among the 
rules which Wharton gives for the interpretation of treaties : 

(6) * * * "interpretation" gives the meaning of particular terms 
to be explained by local circumstances and by the idioms which the 
framers of the treaty had in mind. (7) If two meanings are admissible, 
that is to be preferred which the party proposing the clause knew at the 
time to be that which was held by the party accepting it. 71 

Mr. Herod argues as follows : examining the treaties containing the 
simple reciprocal form of the clause, we find that reciprocity is the 
foundation of all. 72 This being the case, it is natural to infer that 
reciprocity should be considered as the " foundation for the general 
covering clause which is to supply omissions and prevent future unfa- 
vorable discriminations. This inference becomes a certainty when 
examined in the light of [Hall's] rule 4. A literal interpretation of 
the clauses would deprive a state bound by it of one of its important 
attributes of sovereignty," that is, it would become a bar to the state's 
making further arrangements upon terms of reciprocity with other 
nations. Such restrictions only follow upon the consent of a nation 
itself. Only the insertion of the words " immediately and uncondi- 
tionally " or their equivalents can justify the assumption that a 
nation has so bound itself. " The stipulations of conventions gov- 
erning commercial relations of nations are based upon utility and 
reciprocity. Gratuitous concessions, taken in a literal sense, are 
unknown." 73 

to Hall, International Law, 5th Edition, pp. 338-339. 

'! Wharton, International Law Digest, § 133, II, 36, citing other authorities. 

72 " La reciprocity du traitement national et des avantages echanges est sans 
doute la base habituelle de cette sorte de traites; neanmoins on pourrait en citer 
dans lesquels Ies avantages respectivement stipules sont loin de former un 
equivalent exact." Calvo, Droit International (Ed. 1896), Tome III, pp. 365-366. 

'3 Herod, op. tit., 9-12. See Am. State Papers, F. R., V, 152, 890; I, 37; 
Whitney v. Robertson, 124 U. S. 190; 16 Op. Atty. Gen'I, 628. 



THE MOST-FAVORED-NATION CLAUSE 631 

With regard to the immediate and unconditional form of the 
clause Mr. Herod says : 

It has been urged that the phrase " shall immediately be enjoyed " 
places the clause in the category of the imperative form, and secures 
any favor whatever in the subjects of which it treats gratuitously and 
without condition. Unless supported by some other strong evidence, 
the claim cannot be sustained. " Immediately " refers to the self -execut- 
ing nature of the clause and not to the conditions of enjoyment. 

The clause embodying the phrase " without any consultation or delay " 
lies in the doubtful ground between the simple reciprocal and the 
imperative form. 

To secure beyond question the interpretation of an imperative and 
unconditional clause, it is essential that it contain the words " uncondi- 
tionally," " without equivalents," or the like. 74 

In the light of our survey of favored-nation practice, certain quali- 
fications may be suggested to some of these points. It is true that 
the principle of reciprocity is the foundation of commercial treaties, 
in that each party to a treaty aims to get for that which it gives. 
But the transaction may involve past, present, or future favors. 
Agreeing in the inference that reciprocity should be considered as the 
" foundation for the covering clause," it is still possible that if 
the treaty be regarded as a whole, the clause may be looked upon 
as guaranteeing an additional return, to whichever party may happen 
to profit by it, for the concessions which it has made in the text of the 
treaty. The giving of concession for concession, in the future, may 
or may not have been implied, according to the policy of the contract- 
ing parties. A literal interpretation becomes a bar to the making of 
further treaties upon a basis of reciprocity only in case the state 
bound is unwilling to generalize concessions made in subsequent 
treaties. Some states have avowedly and consistently opposed this 
practice, some followed a policy of making common to others the con- 
cessions which they make to one. Some states have done now the one 
and now the other. Mr. Herod's statement holds good for countries 
with a practice similar to that of the United States, but not for one in 
the position of Great Britain. Further, we see how that generalizing 
process is not only possible but highly practicable among states which 

'* Herod, op. tit., 28-30. 
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have adopted the " conventional " tariff system, for there it is by 
means of this generalizing wrought by the most-favored-nation clause 
that the conventional schedule is made up. Again, the necessity for 
considering in what period a treaty was made becomes apparent. 
Without having done this, unconditional treatment may be read into 
a treaty which was really made under circumstances which warrant 
the assumption that conditional was meant. It has been the tendency 
of late years for countries which formerly used the simple reciprocal 
form and which are avowed advocates of the unconditional interpre- 
tation to employ the fuller and more explicit form, IV, calling for 
the " immediate and unconditional " grant. This need not imply 
that their earlier treaties meant less than that, and it is reasonable to 
make the assumption suggested about that this form is now used for 
extra caution. Yet we may well agree with Mr. Herod that " to 
secure beyond question the interpretation of an imperative and un- 
conditional clause " this form should be used. 

Nearly all writers discuss the question whether the provision of 
the most-favored-nation clause ought to include merely relations 
existing at the time of the conclusion of the treaty or ought to secure 
to the most-favored-nation a treatment equal to that of the nation 
at each and any moment the most favored, that is, whether the 
clause extends to favors granted in the future. Von Melle adopts 
the latter interpretation as essential. 75 Sig. Cavaretta cites De 
Cusey, Fiore, Heilborn, Ullmann, and de Martens as agreeing with 
Von Melle. 76 M. Visser defends that position vigorously. On the 

' 5 " Die an sich moegliche Bestimmung, dass der andere Contrahent nur die- 
jenigen Rechte haben solle, welche zur Zeit des Vertragsabschlusses der Meist- 
beguenstigten Nation zustehen, scheint thatsaechlieh nicht vorzukommen und 
wuerde auch nicht unter den Begriff der Meistbeguenstigungselausel fallen. 
Fuer Letzere naemlieh ist wesentlich, dass der durch sie Beguenstigte zu jedem 
Zeitpunkt der Vertragsdauer mit der dann am meisten beguenstigten Nation 
gleiehgestellt ist. In manehen Vertraegen ist ausdruecklieh gesagt, dass das 
stipulirte Recht der Meistbeguenstigung sich auf die Zukunft beziehen solle. 
Notwendig aber ist soldier Hinweis nicht, denn auch die ohne Zusatz vereinbarte 
Gleichstellung mit der meistbeguenstigten Nation kann nur als eine Gleichstel- 
lung wachrend der ganzen Vertragsdauer mit der jeweilig am guenstigsten gestell- 
ten Nation verstanden werden." (Von Melle, op tit., 204.) 

'6 Cavaretta, op. tit., 89-90. 
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other hand, Hautefeuille holds that the clause applies only to favors 
existing at the moment of the making of the treaty. 77 Pradier- 
Fodere takes this position. 78 Cavaretta cites Schiattarella as holding 
this opinion. 79 There have been inserted in many treaties express 
stipulations concerning " favors which shall be granted hereafter " 
or special provisions against future discrimination. These, it is 
argued, would be redundant if Von Melle's interpretation be accepted. 
M. Visser answers that the fact of the appearance of the express 
stipulation in certain treaties does not justify the argument that it 
forms thereby an exception to the general rule. One might as well 
argue, he says, that the persistent repetition of this provision in 
treaties containing a detailed elaboration of the clause is the proof 
of its general acceptance. Furthermore, treaties of commerce are 
meant to have and must have their effect on the future — why 
maintain that this one clause refers only to the present and the past ? 
The clause, interpreted in this way, loses its greatest value. " Most- 
favored-nation treatment must mean treatment upon the footing of 
the nation most favored at any moment." 80 

As a matter of fact, the greatest value of the clause is not in 
what it obtains, favors present or future, but in what it prevents — 
discriminations; and there should also be recognized the distinction 
already pointed out between favors gratuitously granted and rights 
or privileges purchased. To Sig. Cavaretta, applying Hall's rules 
for interpretation, it appears evident that by virtue of the words pure 
and simple, " there is granted the most-favored-nation treatment," 
the conceding state simply intends to extend to the other contractant 
all the advantages already accorded to any other power without 
referring to any advantages which may be accorded in the future. 
There is no need to maintain that the concession of future advantages 
is a constituent element in the clause, which, interpreted in such 
manner, would rob the conceding state of one of its most important 
attributes of sovereignty by restricting its liberty of action. 81 M. 

"Hautefeuille: Histoire dea Origines, V, 2, 300, 301. 

78 Pradier-Fodere, Vol. IV, p. 394. 

78 Cavaretta, op. cit., 90. 

so Visser, op. cit., 83. 

*i Cavaretta, op. cit., 91-92. 
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Visser recognizes no examples where practice has followed the other, 
or " limited-to-the-present," system. 82 But surely the chief com- 
plaint which European nations have made against the application 
made by the United States of the clause has been that the latter 
refuses to consider subsequent arrangements with third parties upon 
a reciprocal basis as affecting its most-favored-nation obligations 
toward original co-contractants. If this be not an example where 
practice follows the " other system," where can we expect to find 
an example! Granting that the practice of the United States is 
based on the distinction between the hinds rather than the times of 
the concessions, this does not alter the fact and the character of that 
practice. This suggests again a difference between favors freely 
granted and favors extended in return for a compensation. Yet it 
is conceded even in the practice of the United States that the former 
extend immediately or upon demand to such nations as possess most- 
favored-nation treaties. 

When the second party to a treaty comes into the enjoyment of 
some advantage from the operation of a treaty by which the first 
party grants some advantage to a third, what becomes of the newly 
acquired right in case the treaty between the first and third parties 
is subsequently withdrawn? A distinction must be made between 
cases where such right has accrued to the second party merely as a 
matter of course, and those where there has been a special corre- 
spondence between the first and second governments, granting this 
new right to the latter. Lehr suggests that the right may have 
become an integral part of the conventional law between the two 
powers, which, although growing out of the original treaty, has 
become independent of both the treaty and the most-favored-nation 
clause. Even so, if the second nation has not taken the trouble to 
secure a direct recognition of such right, it can not expect that it will 
continue after the removal of the original grant. 83 Visser and 
Cavaretta agree with this. For the advantages thus acquired, the 
second party has given nothing in return, and to allow these to 
continue would make them more durable than rights which have 

82 Visser, op. tit., 83. 
S3 Lehr, op. tit., 313 ff. 
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been gained by express stipulation. If, however, the formalities 
have been complied with and the right recognized, Lehr holds that 
the favored treatment should continue so long as the original most- 
favored-nation treaty between the first and second powers remains in 
force. To this, M. Visser (pp. 84-86), Mr. Herod (pp. 31-32), 
and Sig. Cavaretta (pp. 172-174) do not assent. M. Visser argues, 
on the basis of cessante causa cessat effectus, that the new treaty with 
the third power having been abrogated, the foundation of the right 
no longer exists. Mr. Herod expands and illustrates the same prin- 
ciple, maintaining that the favors in question, though offshoots of 
the original concession, yet remain subordinate to it, and that, under 
any other interpretation, the second nation would be securing gratis 
a new favor, thus making it more favored than the most-favored- 
nation. 84 Such was the position held in determining the question 
which arose over the application of article 4 of the treaty of July 17, 
1858, between the United States and Belgium. 85 In case the first 
and second powers have made a specific arrangement concerning the 
favors in question, so formal as to amount to a treaty, the new 
arrangement comes entirely within the operation of the clause. 

This rule does not apply to vested rights and interests. The abroga- 
tion, suspension, or termination of a treaty or any part of it by which 
vested rights were secured will in no wise impair or destroy them. 88 

Following upon the interpretation of this question, another arises : 
whether, when two nations agree upon the interpretation of a treaty 
between them, a third can, pleading its most-favored-nation clause, 
oppose itself to that interpretation, provided it can show such 
interpretation to be wrong. M. Visser argues, with Schraut, that 

84 Herod, op. tit., 31-32. 

85 " La pratique suit fcoujours le systeme suivant lequel, aussitdt les traites 
eontenant les avantages speciaux devenue caducs, des tiers ne peuvent plus jouir 
de ces avantages par la voie du traitement de la nation la plus favorisee. Un 
exemple s'offre encore une fois dans l'article 11 du traits de Francfort. Pendant 
toute la duree de ce traits, les parties contractantes ne se sont jamais opposees a 
ce que des avantages, resultant de la clause de la nation la plus favorisee, dis- 
parussent en m§me temps que les traites dans lesquels ils etaient stipules." 
(Visser, op. cit., 86.) 

se Herod, op. cit., 32. 
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it can not, while Von Melle affirms that it may. 87 To answer 
this question it would be necessary first to decide what would con- 
stitute a proof by a third party that the interpretation of their own 
treaty by the two contractants is " wrong." What may satisfy a 
third party is very unlikely to be satisfactory to the first and second, 
and the " proof " is not likely to be conclusive. Surely, under the 
rules for interpreting treaties, there can be little ground for difference 
of opinion other than as it may hinge upon peculiarities in the 
circumstances under which one or both treaties were made. It 
would seem almost incontrovertible that the interpretation to which 
the makers of a treaty agree shall, as regards that treaty, govern 
their relations, and be final. 88 

What effect will the abrogation of a treaty by one party without 
the consent of the other have upon the most-favored-nation treaty of 
a third ? It is frequently provided in a treaty that it may be abro- 
gated by either nation, or that after a given time, it may be abrogated 
upon a given notice. If there is no provision in the treaty, and if a 
treaty is to exist for a specified time, the unilateral denunciation 
should have no effect before the end of the specified period. Sup- 
pose, however, a country breaks a treaty, even of this sort, and in 

si " Et les contractants seuls peuvent decider si, et jusqu'a quel point, les 
avantages en question existent reellement. II serait done trop Strange si, deux 
fitats Stant d'accord sur les droits dScoulant pour eux d'un certain traits, un 
tiers, qui est Stranger a ce traits, infervenait et imposait aux contractants dea 
droits autres ou plus puissants qu'ils ne le dSsirent eux-m§mes." (Visser, op. 
cit., 87.) " Doch wird sich nicht, wie Schraut meint, mit Recht behaupten lassen, 
dass » * • ' dritte Staaten auf Grund ihres Meistbeguenstigungsrechtes eine 
anderweitige Auslegung oder Handhabung in der Regel selbst dann nicht bean- 
spruchen koennen, wenn die Bereehtigung ihrer Auffassung der fragliehen Ver- 
tragsbestimmung nicht bestritten werden kann.' Vielmehr wird ein ver- 
tragsmaessig eingeracumtes Recht seinem ganzen Umfange nach bis zu einer 
ausdruecklichen Vereinbarung ueber seine Aufhebung oder Aenderung als beste- 
hende, in Folge einer Meistbeguenstigungsclausel auch von dritten Staaten zu 
beanspruchende Verguenstigung aufgefasst werden muessen." (Von Melle, op. 
cit., 204-205.) 

88 " Le traits pourtant dont on derive, au moyen de la clause, le droit en ques- 
tion existe seulement en vertu de la volontS des deux contractants et en depend. 
En general, un troisieme filtat n'a rien a faire avee ce traits et ne peut exereer 
aucune influence sur son application." (Visser, op. oit., 87.) Cf. Hall's Inter- 
national Law, 5th Ed., Part 2, Chapter 10. 
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violation of what seem to be the principles of international law. 
There is no remedy except that of war for the second party. What 
becomes of the most-favored-nation rights of a third party? Ap- 
parently they will fail, just as though the treaty had been regularly 
abrogated. 

Suppose after two nations have made a treaty on the basis of the 
most-favored-nation, one, through war or otherwise, loses a part of the 
territory within which the other enjoyed special privileges. Can 
the other nation claim a continuance of this most-favored-nation 
treatment within that territory? The doctrine of res transit cum 
suo honore might seem to imply that the obligation should continue. 
To apply this, however, is to overlook the distinction between obliga- 
tions real and obligations personal as they appertain to a state. The 
obligations of alliance, friendship, commerce, navigation, extradition, 
and in general the personal relations of a ceding state do not follow 
the ceded property. The third power can not, through the applica- 
tion of the most-favored-nation clause, continue to enjoy such rights 
in the ceded or withdrawn territory. 89 

In taking up the conditional clause M. Visser points out that a 
distinction — which has ordinarily been overlooked — must be recog- 
nized between two forms in which it occurs. The condition may be 
either (1) where a special condition must be fulfilled in order to 
give birth to the right to favored-nation treatment — for instance one 
in which the duty on certain goods is lowered if imported directly 
from the country of the origin; or (2) one in which an equivalent 
is specified for, the favored interest and the condition being separate, 
one state merely giving the other certain privileges on the general 
understanding that the latter will give certain privileges in return. 
In the former case, the second nation can only claim the favor granted 
to a third by the first upon fulfilling the same specified con- 
dition. There can be no charge of discrimination if the conditions 
can not be duplicated. Cases occur where particular tariffs are 
accorded to merchandise imported by a certain route or in a certain 
way, and where special circumstances govern the importation of raw 
material, merchandise sent to fairs, petty neighborhood transactions 

89 See Oavaretta, op. eit., 181-182. 
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in live stock and produce, and border-commerce generally. These 
things are usually arranged for in treaties. As a rule contiguous 
states alone enjoy the benefit of such stipulations, other nations being 
unable to fulfill the conditions. Schraut (op. cit., p. 91) is of the 
opinion that the clause of the most-favored-nation does not apply 
to such transactions. Von Melle (op. cit., 236) and Visser (op. rit., 
p. 162) hold that treaties should so specify if these things are to be 
excepted, that is, that the clause should apply. The fact that in 
many treaties special provision is made to cover these cases would 
seem to support this view. Yet the fact that on account of con- 
tiguity, political relations, etc., of certain nations this exceptional 
treatment prevails in many cases without such specification makes it 
impossible to lay this down as a general rule. 

Supporters of the limited interpretation of the clause claim for 
the interpretation of the conditional clause, in the second form as 
well as the first that all are treated on a footing of equality if 
all may obtain the same advantages by fulfilling a like condition, 
that is, that the demand for compensation does not constitute an 
infringement of the clause. This view, says M. Visser, can be held 
only by those who lose sight of the distinction between the two forms 
of the condition. 90 Von Melle likewise accepts this view. 91 This 
is nothing more than repeating that these writers hold to the uncon- 
ditional and literal — more than literal, in fact — interpretation. 
The distinction between the two kinds of conditions is sound, but 

90 " Par la clause de la nation la plus favorisee, un listat stipule dans un 
traite le droit que ses interets jouiront dans le territoire du eocontractant d'un 
traitement egal a celui de tout autre fitat. * * * L'filtat qui s'appuie sur 
cette clause n'a rien a faire avec les conditions imposees a des tiers par son 
eocontractant, tandis que celui-ci ne peut pas en appeler contre le premier atat 
a la convention conclue avec un tiers. A l'egard de ce premier fitat, cette con- 
vention est une res inter alios dont il ne fait pas partie et qui ne peut ni lui 
imposer des obligations ni modifier ses droits. Cette convention ne peut done pas 
violer le droit du premier Sltat de participer dans le domaine de son eocontractant 
a tous les avantages dont les autres jouissent jure a/at facto. Done aussitdt que, 
par l'accomplissement de la condition, un troisieme l&tat a obtenu un traitement 
favorisfi pour certains de ses intergts, ce traitement tombe dans le domaine de la 
clause de la nation la plus favorisee, lorsque celle-ci s'applique bien entendu a 
des intergts semblables." (Visser, op. cit., 163-164.) 

si Von Melle, op. cit., 205-206. 
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the recognition of it does not inevitably lead to the acceptation of 
M. Visser's conclusion. Von Melle held M. Visser's opinion con- 
cerning both, without — as M. Visser points out — apparently having 
noticed the distinction between the two. Now, having the difference 
pointed out, we are as far from accepting M. Visser's subsequent line 
of reasoning as we would be if we failed to recognize the distinction. 
In addition to the exceptions to that position indicated elsewhere 
in this paper, little can be added here other than to deny that it 
" makes no difference on what conditions the first state has made a 
treaty with a third " and that " it is a matter of no difference to 
other [second] states whether this transaction be called a ' favor ' 
or ' reciprocity.' " 92 That it does make a difference to the first 
state whether its concession to a third is freely given ("favor") or 
granted for a return (" reciprocity ") is incontestable. That it 
should — and in fact does — make a very real difference to a second 
state follows from the fact that " favors/' " freely given," to a third 
are not in practice denied it and only in case they were refused could 
it claim that it was being discriminated against to the advantage of 
the " more-favored " third state ; while, in case of reciprocity between 
the first and third state, it becomes a question answerable often only 
by experience, whether one or the other nation is more-favored. 
M. Visser refuses to distinguish between the transactions to which the 
terms are respectively applied. Moreover, even though there may 
be ground for arguing that the unqualified clause guarantees the co- 
contractant a " treatment in no respect less-favored than that of any 
other state," it is altogether too much to make the same claim for 
the qualified and conditional form, and the best that should be 
claimed for the latter is that it should act as a guarantee and a pro- 
hibition against the second nation's being denied the opportunity to 
make an equivalent concession whereby it may obtain any advantage 
granted a third. We would therefore take exception to Visser's atti- 
tude on this point. 

A question which has brought the clause into more prominence 
than any other of late years, and which has affected English tariff 
policy as perhaps no other, is that of countervailing duties. The 

92 Visser, op. tit., 273. 
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" bounty " has been characterized as an attempt by the exporting 
country to render illusory the protective duties levied by importing 
countries. The definition is incorrect, in a sense, inasmuch as the 
bounty is paid just the same upon articles exported to countries which 
levy no duty as upon those exported to countries which have a pro- 
tective tariff It is, however, very suggestive of the purpose and 
effect of the bounty in some cases. 

The right to levy countervailing duties has been successfully de- 
fended on economic grounds. Can it be as conclusively defended 
on legal grounds? Are countervailing duties compatible with the 
most-favored-nation clause ? As the question has been raised chiefly 
with regard to sugar, and as the sugar controversy illustrates its 
chief points, we may limit the consideration to certain phases of that 
subject. 93 

In 1874, Great Britain removed entirely the tariff on sugar. The 
chocolate, marmalade, and other sugar product manufacturers pros- 
pered immensely, but the sugar-producing British colonies suffered 
at once. Consequently they and the English sugar refiners petitioned 
for a countervailing duty against the bounty-fed sugars of the Con- 
tinent. Since that time the question has occupied a very important 
place in politico-economic controversy. In 1880, the British law 
officers declared countervailing duties incompatible with the most- 
favored-nation clause. In answer to agitation in 1881 and in 1884, 
the government, though recognizing the importance of protection 
against European sugar, felt that it would be impossible to use these 
duties while the treaties were in force. In 1888, representatives 
of Holland, England, Germany, Austria, Belgium, Spain, Italy, and 
Kussia signed the Sugar Convention, which provided that each 
country should exclude bountied sugar. Of the discussions, and the 
attitude of the powers at that time, M. Visser says : " We can not 
deduce from the act of the conference a general recognition of the 
principle that the clause of the most-favored-nation permits the ap- 
plication of countervailing duties. Besides, the convention was not 

83 Space forbids reviewing here the history of the sugar bounties and counter- 
vailing duties. For brief resume, see Visser, op. cit., 165-176. For more com- 
plete history and fuller discussion, Kaufmann, op. cit., Chaps. Ill, IV, V. 



THE MOST-FAVOKED-NATION CLAUSE 641 

ratified." 94 It seems that the British foreign affi.ee even then 
feared that the clause in their treaties would prevent their adherence 
to the convention. 95 Denmark appears for the same reason to have 
refused to sign the convention. 

In 1889, however, the new Conservative ministry advocated legis- 
lation to forbid the importation of bountied sugar. In 1897 was 
formed the Anti-Bounty League. Under the Tariff Amendment Act 
of March 20, 1899, countervailing duties equal to the foreign bounties 
were laid on sugar imported into India. The House of Commons 
voted to give the government a free hand for further measures which 
might be necessary for the protection of British-Indian sugar 
industries. 96 This levying of countervailing duties to neutralize 
sugar bounties has been characterized as " the first step toward re- 
versing the free-trade policy." In correspondence with Russia in 
1899, the British foreign office declared these duties no violation of 
the most-favored-nation clause. Lord Salisbury held that the Rus- 
sian system of repaying excise duties on sugar in case of exportation 
had the same effect as a " bounty of a more direct nature ; " that it 
was the intention of the most-favored-nation clause that goods shall 
enjoy equality of treatment, but not preferential advantages; that 
when an artificial preference was produced by the direct legislative 
act of one party to a most-favored-nation agreement, the other govern- 
ment might " redress the balance of trade which had thus been 
artificially disturbed " by discontinuing the bounty or the legislative 
act producing the official stimulus. 97 The same position was taken 
by the Foreign Office and the British representatives at the Brussels 
Sugar Convention and by Lord Cranbourne, Mr. Balfour, and Lord 
Landsdowne in 1902. Lord Landsdowne even offered to abrogate 
the Russian treaty. 98 

In 1894, under the Wilson Act, the United States laid counter- 
vailing duties on bountied sugar. Germany objected, especially on 

9 * Visser, op. tit., 169. 

95 Kaufmann, op. oit., 295. 

96 Kaufmann, op. oit., 292. 

»f Note to the Russian government, July 15, 1899, Pari. Pap. Commercial No. 
1 (1903). See Moore, op. tit., V, 307. 
9 « Moore, op. oit., V, 309. 
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the grounds that bounties are purely a domestic affair of the export- 
ing nation, and do not therefore affect the importing country, and 
that the attitude of the United States would render the effects of 
the most-favored-nation clause illusory by subjecting the exporting 
party to arbitrary duties which it was the object of the clause to 
prevent. Secretary Gresham held that the act was in violation of 
the treaty obligations of the United States," and President Cleve- 
land recommended but did not secure the repeal of the portion of 
the statute imposing the duty. 100 

July 24, 1897, a Eepublican and strongly protective Congress 
passed the Dingley Tariff Act, among the provisions of which an 
additional duty equal to the net amount of the bounty was to be 
levied on bounty-fed articles (Sec. 5). The European protests of 
1894 were repeated. Russia, Germany, and Austria-Hungary especi- 
ally, claimed that these duties violated treaty rights. Secretary 
Olney, abandoning the attitude assumed by Secretary Gresham three 
years before, denied the validity of their contentions, arguing: 

1. The most-favored-nation clause can not interfere with inter- 
national regulations. 

2. The tariff is a statute enacted later than the conclusion of the 
treaty, and so far as inconsistent with it is controlling. 

3. Eepresentatives, not only of Great Britain, but of Germany as 
well, had expressly declared at the conference of 1888 that the ex- 
port sugar bounty of a country might be counteracted by the import 
sugar duty of another without causing any discrimination which 
could be deemed a violation of the terms of the most-favored-nation 
clause. 101 

»&The additional bounty, therefore, levied by the acts of 1894 on all sugars 
coming from bounty-paying countries is not responsive to any measure that may 
be considered as constituting a discrimination by these countries against the 
production or manufactures of the United States, but is itself a discrimination 
against the produce or manufactures of such countries. It is an attempt to offset 
a domestic favor or encouragement to a certain industry by the very means for- 
bidden by the treaty. Sec. Mr. Gresham to Pres. Cleveland, Oct. 12, 1894. U. S. 
Foreign Relations, 1894, p. 239. 

wo Cleveland's message, Dec. 3, 1894. 

ioi Mr. Olney, Nov. 13, 1894, 21 Op. 80, 82; Moore, op. tit, V, 306. Mr. Sher- 
man to Mr. von Reichenau, Sept. 22, 1897. U. S. Foreign Relations, 1897, p. 178. 
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By the Brussels Sugar Convention of March 5, 1902, the signa- 
tory powers, Great Britain, Germany, Austria-Hungary, France, 
Belgium, Holland, Italy, Spain, and Sweden, agreed to prohibit the 
importation into their territories of bounty-fed sugar. Russia, not 
having been a party to this convention, subsequently protested vigor- 
ously against the countervailing duties imposed by the United States 
and England. Both these powers, however, maintained not only 
the necessity for, but the legality of these duties, 102 and the Sugar 
Commission declared that the means employed by the Russian gov- 
ernment to encourage the cultivation and exportation of sugar consti- 
tutes bounty-feeding. Russia signed the Sugar Convention in 
December, 1907. 

The argument in justification of the duties in their relation to 
the most-favored-nation clause is, that if the importing country 
accepts all sugars on equal terms, this constitutes a discrimination 
against countries which pay no bounties and those which pay less 
than the highest, to the advantage of those countries which pay the 
highest, and that this is contrary to the spirit of the clause. M. Visser 
argues, in agreement with Mr. Gresham, that it should make no 
difference to the importing country what were the conditions of 
exportation, as only the way in which articles enter its ports concerns 
it ; further, that, the purpose of the clause being to prevent arbitrary 
discrimination, a nation has no right to make arbitrary classifica- 
tions ; that we might as well discriminate between monarchies and 
republics as between bounty-paying and non-bounty -paying countries ;. 
that the bounty system is, like the protective system, merely a matter 
of internal policy ; and that the application of countervailing duties 

102 Where a tax is imposed on all sugar produced, but is remitted on all sugar 
exported, and the exporter obtains from his government solely by reason of such 
exportation a certificate, which has an actual value and is salable in the open 
market, the remission of the tax is in effect a bounty which subjects the sugar, on 
its importation into the United States, to an additional duty equal to the entire 
amount of the bounty, according to the act of Congress, July 24, 1897, 30 Stat, at 
L. 205. Downs v. U. S. (1903), 187 U. S. 496. "Nach den Bemerkungen Lord 
Cranbourne's und Balfour's, * * * 1902, scheint auch ein neues Reeht- 
gutachten der jetztigen Britischen law officers vorzuliegen, welches sich in dem 
gleichen Sinne geaeussert hat." (Kaufmann, op. oit., 297.) 
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constitutes an interference with the internal legislation of the export- 
ing country. 103 

He recognized (writing in 1902) that the duties were being used 
more and more, but attributed this to economic, not at all to juristic, 
causes. 104 

" La compatibility des droits compensateurs avec la clause * * * 
n'etant pas soutenable, il faut s'etonner que ee systeme fasse encore tant 
de progres. Seule la politique economique en est cause." States wish 
to do away with bounties, but cannot do so on account of lack of 
unanimity. Countervailing duties work toward this end. In effecting 
this object, many states have had too little regard for the juristic side 
and the legal questions involved. 105 

Kaufmann, on the other hand, cites a long list of opinions sustaining 
the legality and justice of the duties. 106 He himself takes the view 
that the most-favored-nation clause does not forbid countervailing 
duties, but forbids only a fixed countervailing duty determined upon 
the basis of the highest export bounty paid, which would be mani- 
festly unfair to other bounty-payers who pay less. 107 

If political economy is — as M. Visser points out — the cause, 
and if a legitimate object, the doing away with commercial inequali- 
ties, is to be attained, surely the most-favored-nation clause ought 
not be invoked to forbid these countervailing duties — for the clause 

103 Visser, op. cit., 174-176. 

104 " * * * la pratique est douteuse. Les fetats ne different pas settlement 
entre eux en ce qui eoncerne la compatibility des droits avee la clause dont nous 
traitons, mais aussi la maniere d'agir des differents fitats se modifie dans un 
court espace de temps dans l'un ou l'autre sens. On ne peut done certainement 
pas parler d'une reconnaissance g^ngrals. Nous n'hesitons pas a soutenir l'incom- 
patibilite' de ces droits avee la clause * * * ." (Visser, op. cit., 172.) 

io5 Visser, op. cit., 176-177. 

loo Kaufmann, op. cit., 298-309. 

107 " Entsprechende Gegenmassnahmen gegen Praemien sind keine Verletzung 
vertragsmaessig gewaehrter Meistbeguenstigung und sind eventuell Pflicht mit 
Ruecksicht auf meistbeguenstigte dritte Staaten." (Kaufmann, op. cit., 338.) 
" Der materiellen Auffassung der Meistbeguenstigungsclausel entsprach daher bei 
verschiedener Hoehe der fremden Praemien nicht ein einziger gleiehmaessiger 
Ausgleichzoll, sondern verschieden hohe Ausgleichzoelle je nach der verschiedenen 
Hoehe der fremden Praemien." (Ibid, 280.) On the policy of the United States, 
compare Ibid, 274-280. On the policy of England, Ibid, 280-302. Mr. Herod 
considers the duties both equitable and legal. Herod, op. cit., 121. 
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owes its existence, if not its origin, to practical economic neces- 
sities ; it has been a most potent instrument in the struggle for com- 
mercial equality, and the highest value set upon it by friends and 
enemies alike has been its power to level artificial inequalities and 
maintain commercial equilibrium. 

International law has not yet become so established that it may 
be cited as either afiirming or denying the right in question; what- 
ever appears the more practical and equitable interpretation will 
become the law. At present, economic interests, the equities in- 
volved, and the tendency of international opinion (witness the Brus- 
sels Sugar Convention) certainly favor the attitude assumed by the 
United States and Great Britain. 

Mr. Herod (Chapters VI-X) considers in detail many cases, from 
which he draws conclusions which we may conveniently group and 
consider as a body of quasi-rules, for most-favored-nation treatment. 
Omitting the discussion, we would cite as among the more important 
of these, the following: 

1. The general form of the most-favored-nation clause, or the more 
limited form specifying " no other or higher duties " requires that duties 
on imports and exports shall be uniform and collected without any unfair 
discrimination against the products of the contracting state, (pp. 57-8.) 

2. The equality of duties applies to the time at which they are levied 
as well as to their amount, (p. 60.) 

3. Silence on the part of the legislature under its sovereign powers, to 
regulate commerce, implies that that branch of commerce on which no 
expression is given is to be free. (pp. 62-3.) 

4. It does not concern one state that the articles of commerce of 
another are taxed or free of duty, provided that the enforcement of the 
legislation governing their taxation in no way discriminates against its 
own articles of commerce, (pp. 63-4.) 

5. A state will not be acquitted of a charge of unfair and unequal 
discrimination if it extends a gratuitous favor to the products of a par- 
ticular geographical district which may or may not contain organized 
states, and refuses it to nations which are entitled to the same treatment 
under the most-favored-nation clause, (p. 70.) 

6. A regulation which relieves the importer of goods of a country 
from any charge on the transaction necessary to bring the goods to the 
seller must be extended upon equal terms to the importers of the goods 
of those nations which enjoy the privileges of the most-favored-nation, 
(p. 77.) 
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7. Where a tonnage tax is national in character, and a favor is ex- 
tended by one nation to the vessels of another, the same favor upon 
terms of reciprocity should be readily granted to the vessels of all other 
nations enjoying the privileges of most-favored-nation treatment, (p. 
82.) 

8. A nation enjoying the privileges of most-favored-nation treatment 
in matters of commerce can justly claim upon terms of reciprocity, rates 
as low as those extended under like conditions to any other nation. 
This applies to railroad rates, telegraph, telephone, post, bills of lading, 
etc. (pp. 102-5.) 

9. A tax upon a bounty product, equal to the unnatural advantages 
which it enjoys, is justifiable, (p. 121.) 

10. The general clause of the most-favored-nation does not comprehend 
special engagements of reciprocity, (p. 112.) 

11. In questions of considerations — the sum of the concessions on one 
side must be taken as the consideration for the total of the favors obtained 
from the other party, (p. 113.) 

12. Where a state has by a special treaty of reciprocity granted favors 
in matters of commerce and navigation, it should in justice grant to 
every other power with which it has treaty relations an opportunity by 
negotiation to arrive at what would be a fair equivalent for the favors 
extended by the special treaty, (p. 113.) 

13. When there is withheld from a nation or its citizens any privilege, 
favor, or immunity to which, by operation of the clause, it or they are 
entitled, a claim for damages, if actual damages have been suffered, is 
not barred by the statute of limitations, on the theory that "where a 
treaty is made between two independent powers, its stipulations cannot 
be deferred, modified, or impaired by the action of one party without the 
assent of the other. If the parties, by their joint act, have established 
no barrier in point of time to the preservation of any treaty made by 
them, then neither country can interpose such limit." (p. 33-4.) If 
the discrimination has taken the form of an actual money tax or loss of 
property, the claim for restitution will rightly carry with it interest 
upon the amount unjustly levied when such tax has been paid under 
protest. 

14. Where the constitution or practice of a state gives equal weight to 
laws and treaties and makes that which is of latest date repeal others, 
the courts, following the constitutional rules, are obliged to sustain a 
law, even though it operates to deny rights guaranteed by a treaty con- 
cluded previous to the passing of the law. This does not, however, accord- 
ing to the law of nations, weaken the treaty obligations of a nation, and 
a state remains in honor bound to carry out the stipulations of its treaties. 
A breach in treaty obligations renders a state committing it liable in 
international law and in equity to the injured party, (pp. 34-5.) 

We may add to this : 
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15. As between two treaties which two different nations have with a 
third, and which are in conflict, that of older date prevails. 108 

Stanley K. Hoenbeck. 

[The remainder of this article, which will appear in the October Joubnal, will 
deal especially with the most-favored-nation. relations of the United States and 
Germany, arguments for an against the use of the clause, and suggestions for 
improvement.] 

ins Hall: International Law, 342; Bluntschli: Le droit international codifie\ 
3d ed., 414. Mr. Herod also suggests — but this can not be looked upon as an 
expression of practice — that it seems only fair that a nation which through 
the policy of free trade imposes no duties on exports, should be entitled by 
favored-nation treatment to all the benefits of a treaty of reciprocity founded 
solely upon mutual conditions in exchange of articles of commerce, for she has 
not only conceded the equivalents, but has done so in advance of such nations as 
have bought the favor. (Op. cit., 118.) 



